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American Arbitration Association
New York No-Fault Arbitration Tribunal

In the Matter of the Arbitration between:

21st Physical Therapy, PC
(Applicant)

- and -

Geico Insurance Company
(Respondent)

AAA Case No. 17-16-1037-6496

Applicant's File No. FDNY16-11636

Insurer's Claim File No. 0479429620101025

NAIC No. 22055

ARBITRATION AWARD

I, Drew M. Gewuerz, Esq., CPC, the undersigned arbitrator, designated by the
American Arbitration Association pursuant to the Rules for New York State No-Fault
Arbitration, adopted pursuant to regulations promulgated by the Superintendent of Insurance,
having been duly sworn, and having heard the proofs and allegations of the parties make the
following AWARD:

Injured Person(s) hereinafter referred to as: YM

Hearing(s) held on 11/15/2017, 02/07/2018
Declared closed by the arbitrator on 02/07/2018

 
Applicant

 
Respondent

The amount claimed in the Arbitration Request, , was AMENDED and$ 1,331.24
permitted by the arbitrator at the oral hearing.

The Applicant's claims are amended to a total of $531.67 to allegedly conform with the
New York State Workers' Compensation Fee Schedules adopted by the Superintendent
of Insurance (Department of Financial Services) and acknowledge prior payments made
by the Respondent.

Stipulations  made by the parties regarding the issues to be determined.

 See Section 3, infra.

Melissa Pirillo, Esq., from Fass & D'Agostino, P.C. participated in person for the
Applicant

Justin Addison, Claims, from Geico Insurance Company participated in person for the
Respondent

WERE
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Summary of Issues in Dispute

This arbitration to recover allegedly overdue PIP benefits involves a female Assignor,
D.O.B. 1995, who was involved in a motor vehicle collision on 07/16/15, as a
passenger. Following the collision, the Applicant performed physical therapy on the
Assignor on dates ranging from 10/20/15 through 12/22/15. The Applicant now seeks
reimbursement for the fees associated with said services.

At this matter's hearing, the parties stipulated to the following facts and/or legal issues:

The Applicant submitted the disputed overdue amended claims to the Respondent.
As a result, it establishes its prima facie entitlement to an Award for said claims
and the services are presumed to be medically necessary. See Viviane Etienne

, 25 N.Y.3d 498 (2015); andMedical Care, P.C. v. Country-Wide Ins. Co.
The Respondent's denials of claim were timely issued, and with regard to the
claims for services rendered on 12/16/15 through 12/22/15, preserved a defense of
lack of medical necessity based on a physical examination conducted by Shariar
Sotudeh, M.D., on 11/16/15.

As per the parties' stipulations, the issues to be decided are:

With regard to the claims for services rendered on 10/20/15 through 12/02/15,
whether the Respondent's partial payments were accurate and there are no overdue
balances to which the Applicant is entitled to reimbursement for; and
With regard to the claims for services rendered on 12/16/15 through 12/22/15,
whether the disputed services were medically necessary and the Applicant is
entitled to reimbursement for them.

Findings, Conclusions, and Basis Therefor

This Award is rendered after diligent review and consideration of the parties' evidence
submitted to and maintained by the American Arbitration Association's electronic case
filing system, "MODRIA," as well as the parties' oral arguments and any testimony
presented at this matter's hearing. Evidence that was submitted after this matter's
"closing" and without this Arbitrator's authorization was not considered.

All citations in this Award to the Applicant's "Application Document" submission and
Respondent's "Defense" submission shall be denoted as "(AXX)" and "(RXX),"
respectively. Citation to the parties' supplemental submissions shall be denoted by the
selected page out of the submissions' total pages, ("AXX/XX") and ("RXX/XX),
respectively.

Claims for Services Rendered on 10/20/15 through 12/02/15

Page 2/8



4.  

The Respondent issued partial payment of the Applicant's claims and denied the
balances based on the charged fees having been in excess of applicable law.
Specifically, the Respondent's basis for denial was "Reimbursement for modalities and
procedures may not exceed 8 relative value units per day." As articulated at this matter's
hearing, the Respondent alleges and submits proof that another provider treating this
Assignor also billed for physical medicine modalities on the same dates of service such
that the total units billed by that provider and the Applicant exceeded the maximum
permissible amount allowable under the Workers' Compensation Fee Schedules. The
Respondent, therefore, distributed the maximum permissible amount of payment
between the two providers, leaving this Applicant with less than full reimbursement.
The Applicant now seeks the unpaid balances while the Respondent defends its
payments as proper pursuant to the "8 unit rule."

The parties' dispute arises from their competing interpretations of the Medicine and
Chiropractic Fee Schedules' "8 unit rule." The Applicant contends that the "8 unit rule"
does not prohibit chiropractors and physical therapist from each being reimbursed 8
units per day because they bill under different fee schedules. The Respondent argues
that 8 units are determined by the total treatment to the claimant per day across all
providers regardless of their discipline. The pertinent rules are:

Ground Rule 11 of the Physical Medicine Section of the New York State Workers'
Compensation Medical Fee Schedule: When multiple physical medicine procedures
and/or modalities are performed on the same day, reimbursement is limited to 8.0 RVUs
or the amount billed, whichever is less. The following codes represent the physical
medicine procedures and modalities subject to this rule: 97010 97012 97014 97016
97018 97022 97024 97026 97028 97032 97033 97034 97035 97036 97039 97110 97112
97113 97116 97124 97139 97140 97150 97530 97535 97537 97542 97760 97761
97762.

Ground Rule 3 of the Physical Medicine Section of the New York State Workers'
Compensation Chiropractic Fee Schedule: When multiple physical medicine procedures
and/or modalities are performed on the same day, reimbursement is limited to 8.0 RVUs
or the amount billed, whichever is less. The following codes represent the physical
medicine procedures and modalities subject to this rule: 97010 97012 97014 97024
97026 97028 97032 97033 97034 97035 97036 97039 97110 97112 97113 97116 97124
97139 97140 97530 98940 98941 98942.

This Arbitrator previously ruled that chiropractors and medical doctors/physical
therapists/occupational therapists may each be reimbursed 8 units of physical medicine

 modalities so long as no duplicate services are performed. See AAA Case No.:
17-16-1034-3882. This Arbitrator's interpretation was based on a diligent analysis which
led to the following conclusion: "From the construction of the separate Fee Schedules to
the Board's explanations and practical implications of differing applications, the
regulatory intent is evident - each respective Fee Schedule is exclusive except when
reimbursement for duplicative care is sought which is a specific regulatory carve-out." 
Id.
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Recently, however, the NYS Workers' Compensation Board clarified the "8 unit rule."
In email correspondence from Heather MacMaster, Deputy General Counsel for the
NYS Workers' Compensation Board, to Chris Maloney at the Department of Financial
Services, dated 01/30/18, it was explained that "[t]he 8 RVU limitation is per patient per
day regardless of how many body parts are treated or how many practitioners treat. The
only exception is with chiro and PT. If a chiro renders manipulation only (98940-98943)
and does not bill any of the other physical medicine codes, the injured worker could
receive chiro and PT on the same day. This scenario is usually performed by a chiro who
is affiliated with the Chiropractic Council. They only perform manipulation. The
physical medicine codes that are impacted by the 8 RVU limitation are in the chiro
physical medicine fee schedule but the codes for spinal manipulation are not in the
general physical medicine fee schedule." The Applicant and all No-Fault medical
providers are confined to the WCB interpretation which is entitled to deference. See

, 3Matter of 427 W. 51st St. Owners Corp. v. Division of Hous. & Community Renewal
N.Y.3d 337, 342 (2004) ("[T]he interpretation given to a regulation by the agency which
promulgated it and is responsible for its administration is entitled to deference if that
interpretation is not irrational or unreasonable.").

The WCB guidance is mostly consistent with this Arbitrator's prior interpretation. Eight
units are eight units unless treatment is rendered by a medical doctor/physical
therapist/occupational therapist and chiropractor on the same day. In that circumstance,
the chiropractor may be reimbursed a maximum of 8 units of spinal manipulation (CPT
codes 98940-98943) even when a medical doctor/physical therapist/occupational
therapist has already been reimbursed 8 units.

Here, the Respondent received claims from Hills Chiropractic PC for the same dates of
service as the Applicant. Hills submitted claims for reimbursement of three CPT codes:
98940, 97112, and 97140. Per date of service, the Respondent reimbursed Hills for 8
units and said units were directed towards CPT codes 98940 and 97140. Code 98940
was reimbursed in full and received 4.57 units while 97140 was partially reimbursed and
received 3.43. No reimbursement was provided for CPT code 97112. The balances were
denied based on the "8 unit rule." Thereafter, the Respondent partially reimbursed the
Applicant for its billed-for physical medicine modalities rendered on the same dates of
service and denied the balances for the same reason as the balance of 8 units was paid to
Hills. A total of 4.57 relative value units for self-employed physical therapists were
reimbursed per date of service. Under the WCB's recent guidance, the Respondent
engaged in a legally valid distribution of 8 units of physical medicine modalities
excluding chiropractic spinal manipulation between the two providers.

Accordingly, the Applicant's claims are dismissed with prejudice.

Claims for Services Rendered on 12/16/15 through 12/22/15

The Respondent's denials of claim are vacated and the Applicant's claims are awarded.
Although the physical examination by the Respondent's examiner establishes the
Respondent's burden of proving that the disputed services were not medically necessary,
the Assignor's medical records prove by a preponderance of the evidence that the
Assignor's injuries were unresolved at the time of the physical examination and
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necessitated further treatment. In sum, the Respondent rebuts the disputed services'
presumption of medical necessity, but the Applicant re-establishes it.

It is undisputed that the Assignor attended an orthopedic examination on 11/16/15 with
the Respondent's examiner. The examination report details an examination of the
Assignor's cervical, thoracic, and lumbar spine, right shoulder, and right hip, including
measured ranges of motion and orthopedic maneuvers, which did not produce
"objective" evidence of disability. The report's listed diagnosis is resolved sprain/strain
of the examined body parts. The report recommends that no further treatment is
medically necessary, including, physical therapy.

The Respondent's medical examination report competently sets forth a factual basis and
medical rationale for its conclusion that future services pertaining to the examined body
parts were not medically necessary.  YSee ing Eastern Acupuncture, P.C. v. Global

, 20 Misc. 3d 144(A) (App. Term, 2d Dep't 2008). As a result, the burden ofLiberty Ins.
persuasion shifts to the Applicant to rebut the examination's findings and prove that the
post-IME treatments were medically necessary.

The Assignor's submitted medical records meaningfully rebut the IME findings and
conclusions. The pertinent body part is the Assignor's right shoulder as the Applicant's
physical therapy treatment notes (SOAP notes) list treatment directed to it only. As to
the shoulder, a follow-up examination report dated 11/10/15 from Rehab Medical &
Diagnostic P.C. contradicts the IME. Although minimal findings of disability were
documented, the examination report contains sufficient evidence of disability, including,
reduced ranges of motion, an active trigger point, tenderness to palpation, and a possible
impingement sign. The prescribed physical therapy (in dispute here) was designed to
alleviate those symptoms.

Essentially, this arbitration's conflict is between medical practitioners who make
diametrically opposed diagnoses. Their opinions are allegedly based on
contemporaneous physical examinations of the same person. This dispute, therefore,
comes down to the weight assigned to each opinion. The tiebreaker, for lack of a better
term, is a crucial distinguishing feature between the examiners: Rehab Medical, as a
treating practitioner, has an ethical obligation to treat the patient to the best of its ability.
Thus, Rehab's diagnoses are afforded more weight. As a result, the weight of the
evidence proves that the Assignor's injuries had not resolved at the time of the
Respondent's disclaimer of future coverage.

Accordingly, the Respondent's defense fails and the Applicant's amended claims are
awarded in the amount of $184.80.

Optional imposition of administrative costs on Applicant.
Applicable for arbitration requests filed on and after March 1, 2002.

I do NOT impose the administrative costs of arbitration to the applicant, in the amount
established for the current calendar year by the Designated Organization.
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I find as follows with regard to the policy issues before me:
   The policy was not in force on the date of the accident
   The applicant was excluded under policy conditions or exclusions
   The applicant violated policy conditions, resulting in exclusion from coverage
  The applicant was not an "eligible injured person"
  The conditions for MVAIC eligibility were not met
  The injured person was not a "qualified person" (under the MVAIC)
  The applicant's injuries didn't arise out of the "use or operation" of a motor
vehicle
  The respondent is not subject to the jurisdiction of the New York No-Fault
arbitration forum

Accordingly, the 

Medical From/To Claim
Amount

Amount
Amended

Status

21st
Physical
Therapy,
PC

10/20/15 -
12/22/15

$1,331.24 $531.67
$184.80

Total $1,331.24 Awarded:
$184.80

The insurer shall also compute and pay the applicant interest as set forth below. (The
filing date for this case was 06/23/2016, which is a relevant date only to the extent set
forth below.)

Pursuant to N.Y. Comp. Codes R. & Regs. tit. 11, § 65-3.9 (2002), "Interest on overdue
payments," the Respondent shall pay interest to the Applicant on the awarded overdue
PIP benefit at a rate of two percent (2%) per month calculated on a pro rata basis using a
thirty (30) day month. As applied to the claim(s) herein, interest accrues from the date of
filing for this matter through payment of the awarded overdue PIP benefit, or from the
date that the claim(s) was(were) overdue where the denial(s) was(were) untimely or no
denial was issued through payment of the awarded overdue PIP benefits.

In this Arbitration proceeding, interest was stayed on consent of the parties from
11/15/17 through the date of this Award. Therefore, the Applicant is only entitled
to interest from the date of filing through that date.

applicant is AWARDED the following:

Awarded:
$184.80
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Attorney's Fees

The insurer shall also pay the applicant for attorney's fees as set forth below

As this arbitration was filed after February 4, 2015, it is subject to the provisions
promulgated by the Department of Financial Services in the Sixth Amendment to N.Y.
Comp. Codes R. & Regs. tit. 11, § 65-4 (2002) (Insurance Regulation 68-D).
Accordingly, the Respondent shall pay the Applicant an attorneys' fee according to §
65-4.6(d).

The respondent shall also pay the applicant forty dollars ($40) to reimburse the applicant
for the fee paid to the Designated Organization, unless the fee was previously returned
pursuant to an earlier award.

This award is in full settlement of all no-fault benefit claims submitted to this arbitrator.

State of New York
SS :
County of Nassau

I, Drew M. Gewuerz, Esq., CPC, do hereby affirm upon my oath as arbitrator that I am the
individual described in and who executed this instrument, which is my award.

02/11/2018
(Dated)

Drew M. Gewuerz, Esq., CPC

IMPORTANT NOTICE

This award is payable within 30 calendar days of the date of transmittal of award to parties.

This award is final and binding unless modified or vacated by a master arbitrator. Insurance
Department Regulation No. 68 (11 NYCRR 65-4.10) contains time limits and grounds upon
which this award may be appealed to a master arbitrator. An appeal to a master arbitrator
must be made within 21 days after the mailing of this award. All insurers have copies of the
regulation. Applicants may obtain a copy from the Insurance Department.
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 Document Name: Final Award Form
 Unique Modria Document ID:

337d99f2c9e233df50947fddb46cc61e

Electronically Signed

Your name: Drew M. Gewuerz, Esq., CPC
Signed on: 02/11/2018

ELECTRONIC SIGNATURE
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